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IAACA was formed at the High-Level
Political Conference for the signing of the United
Nations Convention against Corruption (UNCAC)
in Mexico in December 2003. India was among
the initial 18 countries which signed the proposal
for its formation.

IAACA is managed and administered
by an Executive Committee of 27 members
consisting of a President, three Vice Presidents
and a Secretary General. Prof. CAO Jianming is
the President of the Association and Dr. YE Feng,
Member of the Prosecuting Committee of the
People’s Republic of China is the Secretary
General.

The Central Vigilance Commissioner
has been a member of the Executive Committee of
the Association since its creation in 2006.

The Conference was inaugurated by
Hon’ble Minister, Sh. V. Narayansamy, MOS, PMO
and MOS(PP) in the presence of President, Vice-
Presidents and Secretary General of IAACA. CVC,
on behalf of India is leading a 10 member task
force on Knowledge Management. A meeting of
the task force was also held on the side lines of
the Conference.
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Dear Readers,

Firstly I want to thank all the readers for their encouragement and
constant support they have shown for the last consolidated issue of ‘’Vigeye Vani’ . It is
evident from the number of mails received by me. This is the second consolidated issue
for the months April to June 2013, after which the newsletter will be issued monthly. I
would request the readers to continue their support and good wishes.

During April to June 2013, a lot of activities have been witnessed by the
Commission. The Commission successfully organized the Executive Committee meeting
of International Association of Anti-Corruption Authorities (IAACA) during April 2013.
The conference was inaugurated by Sh. V. Narayansamy, Minister of State, PMO and
MOS(PP) in the presence of the President and members of the Executive Committee of
IAACA. The Central Vigilance Commissioner is a member of Executive Board of
International Association of Anti-Corruption Authority (IAACA). India has offered to lead
a task force on Knowledge Management. The Knowledge Management System would
enable International cooperation in enforcement and prevention, definition of best
practices and benchmarks, development of new approaches to tackle the problem of
corruption and capacity building of anti-corruption authorities. These initiatives will go
a long way in increasing global footprints of India in the filed of Vigilance and Anti-
corruption.

The Commission also successfully organized an Induction Course for the
newly appointed CVOs during April – May, 2013. The effort of Commission is aimed at
bridging the knowledge gap and to build capacities of the CVOs, in its fight against
corruption. An important initiative concerning the induction course was the live web
cast of the programme to benefit all and sundry in the remote corners of the country.

During this time of the year, the Commission is engaged in conducting
annual zonal review meetings for various sectors. Some of the sectors for which the
meetings have already taken place are aviation, transport, tourism, finance, railways and
social sectors. The zonal review meeting is an important tool used by the Commission
for maintaining superintendence over the vigilance administration in various
organizations.

Some of the articles included in this issue are based on the experiences of
CVOs in their organizations. I, therefore, request the readers and CVOs, in particular, to
share details about various activities being conducted in their organizations for future
issues. I also request all of you to give your honest feedback and suggestions for further
improvements. Your suggestions can reach me on my mail ID: prabhat.kumar@nic.in
and prabhatjc@gmail.com

Prabhat Kumar
Editor

From the Editor’s Desk
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 During April, the Commission convened three Annual Zonal/Sectoral Review Meetings
with the Chief Executives/CMDs and Chief Vigilance Officers of the Aviation, Transport &
Tourism Sector on 18.4.2013, Financial Sector on 23.4.2013 and Social Sector on
26.4.2013. During the review meetings, the Commission emphasized on various aspects
of vigilance administration to the participating Departments/Organizations for
transparency and accountability in the activities like undertaking systemic improvements,
Leveraging of Technology through e-procurement, reverse auctions etc. The Commission
also underscored the need for updating of Manuals effecting rotational transfer of officials,
Scrutiny of annual property returns etc.

 During May, the Commission convened Annual Zonal/Sectoral Review Meeting with
the Chief Executives/CMDs and Chief Vigilance Officers of the Railways Sector on
7.5.2013. The Commission emphasized transparency and accountability in core
functioning and need for undertaking systemic improvements, leveraging of technology
through e-procurement, reverse auctions etc. The Commission also underscored the need
for updation of Manuals, sensitization of officials by conducting training programmes,
effecting rotational transfer of officials, scrutiny of annual property returns etc. Further,
matters pertaining to pendency of complaints/cases, delay in processing of vigilance
cases and cases pertaining to sanction of prosecution etc. were also reviewed by the
Commission.

 Shri J.M. Garg, Vigilance Commissioner presided over a workshop organized by
Oriental Bank of Commerce at Gurgaon on 15.5.2013, which was attended by Executive
Directors and Senior Executives from the Bank. Addressing the participants on the role
and functions of ‘Vigilance Administration’ in public sector banks and ‘Corporate
Governance’ Shri Garg, emphasized due diligence and accountability in decision making.

 During June, the Commission has finalized its Annual Report for the year 2012 as
mandated under Section 14 of CVC Act, 2003 and sent it to the President of India.

 A workshop on Preventive Vigilance was organized by Power Grid Corporation of India
Ltd. (PGCIL) under the aegis of Corporate Vigilance Department on 30-31 May, 2013. The
two day workshop, was attended by top executives from Corporate Centre and regions.
Shri J.M. Garg, Vigilance Commissioner, interacted with the participants on 30 May,
2013 and enlightened the participants on the various facets of vigilance functions and
corporate governance. Shri R. Sri Kumar, Vigilance Commissioner, addressed the
participants on 31 May, 2013 and stressed on use of technology to combat corruption by
making maximum use of IT for transparency.

Commission’s other important activities during April – June 2013
3

 During April, the Commission convened three Annual Zonal/Sectoral Review Meetings
with the Chief Executives/CMDs and Chief Vigilance Officers of the Aviation, Transport &
Tourism Sector on 18.4.2013, Financial Sector on 23.4.2013 and Social Sector on
26.4.2013. During the review meetings, the Commission emphasized on various aspects
of vigilance administration to the participating Departments/Organizations for
transparency and accountability in the activities like undertaking systemic improvements,
Leveraging of Technology through e-procurement, reverse auctions etc. The Commission
also underscored the need for updating of Manuals effecting rotational transfer of officials,
Scrutiny of annual property returns etc.

 During May, the Commission convened Annual Zonal/Sectoral Review Meeting with
the Chief Executives/CMDs and Chief Vigilance Officers of the Railways Sector on
7.5.2013. The Commission emphasized transparency and accountability in core
functioning and need for undertaking systemic improvements, leveraging of technology
through e-procurement, reverse auctions etc. The Commission also underscored the need
for updation of Manuals, sensitization of officials by conducting training programmes,
effecting rotational transfer of officials, scrutiny of annual property returns etc. Further,
matters pertaining to pendency of complaints/cases, delay in processing of vigilance
cases and cases pertaining to sanction of prosecution etc. were also reviewed by the
Commission.

 Shri J.M. Garg, Vigilance Commissioner presided over a workshop organized by
Oriental Bank of Commerce at Gurgaon on 15.5.2013, which was attended by Executive
Directors and Senior Executives from the Bank. Addressing the participants on the role
and functions of ‘Vigilance Administration’ in public sector banks and ‘Corporate
Governance’ Shri Garg, emphasized due diligence and accountability in decision making.

 During June, the Commission has finalized its Annual Report for the year 2012 as
mandated under Section 14 of CVC Act, 2003 and sent it to the President of India.

 A workshop on Preventive Vigilance was organized by Power Grid Corporation of India
Ltd. (PGCIL) under the aegis of Corporate Vigilance Department on 30-31 May, 2013. The
two day workshop, was attended by top executives from Corporate Centre and regions.
Shri J.M. Garg, Vigilance Commissioner, interacted with the participants on 30 May,
2013 and enlightened the participants on the various facets of vigilance functions and
corporate governance. Shri R. Sri Kumar, Vigilance Commissioner, addressed the
participants on 31 May, 2013 and stressed on use of technology to combat corruption by
making maximum use of IT for transparency.

Preventive Vigilance workshop organized by Power Grid Corporation of India Ltd. on 30-31st May, 2013



By: Bijay Kumar, CVO, FCI
It may not be a common sight in today’s business world to have a sales-

manager of a market-major expecting new arrival from fresh production while its
warehouses are overflowing with old stock, approaching potential buyers for liquidating
available inventory through a public-notice by understating quality of its goods in stock,
denying physical inspection of goods by not specifying the identity of the lot on offer and
substituting a much needed quality-assurance clause with a detrimental statement that
the buyers shall buy the goods on “as is where is” basis. As if, this much is not enough
to ruin prospects of the firm getting much needed response from the buyers with good
market-standing; the sales-manager goes further by notifying that his firm is not
responsible for supplying goods of a definite quantity and quality and even substantial
error in description of goods shall not entitle the buyer to have any remedy such as
replacement of goods with one with stated quality description or refund of security
deposit.

It may not surprise those who understand business that in the above cited
case, only a limited offers were received by the firm at the reserve-price from a
‘particular’ set of buyers most of whom manage to get actual delivery of goods of better
quality than described in the public-notice for ‘offer for sale’. As it ‘may’ be a win-win
situation for the concerned and the buyers, no complaints are received in vigilance
division of the firm with exception of a few cases of CBI trap of floor-managers
attempting to get additional consideration from the buyers for violating the rule of “First
in First Out”; for brevity called as “FIFO”. In spite of spiraling inflation caused by adverse
supply-demand scenario in respect of the said goods in open market in the country and
favorable international prices, the firm sales the produce at less than economic price and
fails to secure participation of major players of repute to broaden its buyer-base.

It may also not be a common sight in today’s business world that such a
salesman gets away by attributing ‘higher’ reserve-price and offer of ‘large’ volume as
responsible for lower market response to his sales initiatives and resultantly getting a
motion approved with effect to further reduce the reserve price.

But, the above may not be uncommon in cases of Public Sector Enterprises
with monopoly procurement and distribution operations, especially those who are now
facing compelling circumstances to have open market operations for inventory
management; therefore, it may be imperative for them to guard against above cited folly
by having fresh scrutiny of their existing Model Tender Forms for Open Market Sales, if
any. In such enterprises, more often than not, quality control by tradition begins and
ends at the point of procurement-function without effective Quality Assurance and
Grievance Redressal in respect of sales of its products to end-buyers who are generally
captive buyers. Designing of Open Market Sales Operations of such Enterprises need
special attention of the Management in order to ensure Quality Assurance & Grievance
Redressal for consumer satisfaction without which Product Promotion and Market
Development will remain a distant reality.

***************

Challenges of Quality Assurance for Product Promotion
in Open Market Operations of Public Sectors
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Sh. Sudip Kar, CVO, Andrew Yule & Co.
The Central Vigilance Commission had taken initiatives to bring

transparency in the working procedure of the Central Public Sector Enterprises. Since
2003 through different directives, the CVC has mandated that the NIT, contract
documents, contract and purchase details, and status of payment should available in
the website. Further, the commission has also emphasized that all CPSE would
implement e-procurement with reverse auction, e-payment, e-receipt and e-auction for
sell of goods. These facilities could be achieved through leveraging of technology. The
technology has made a great impact in fostering transparency in the working
environment of the government organizations. Technological solution has increased
access to information exponentially. It has cut down scope of corruption considerably.

The next phase of technological intervention in containing corruption will
be by disseminating information though the mobile technology with its integration with
Enterprise Resource Planning (ERP) system. The mobile is becoming more important to
people as a primary device for information. Therefore, the companies who are facing
customers are using mobile platform to reach to their customers. Different application
developers are also switching to software which are aligned to mobile application. The
stake-holders of CPSE i.e. shareholders, vendors, contractors etc. are all now heavily
dependent on mobile.

Most of the Maharatna and Navaratna companies are using ERP solution
to make their function automated. These CPSEs have understood that ERP software
system is most critical to their business function as this allows the companies to
achieve business process automation. In the ERP system all manufacturing, business,
process etc. are captured along with their timeline. Any delay in the daily activities can
be captured in this process and its also gives red flags in the event of aberrations in the
time line of the process. Thus, it gives a great opportunity to the Vigilance professionals
to monitor the activities of the CPSEs wherever stakeholders face disadvantages due to
the delay in the process.

If the ERP process is integrated with mobile technology as has been done
by the banks to send SMS and e-mail to the customer about the transactions etc. in
their account, the customer can get SMS & e-mail whenever their bills/applications etc
are received in the system. If the same is not processed within the prescribed timeline
the system can generate SMS & e-mail to the next supervising authority as well as to
the customer who can take rectification action. Similarly if the payment is made or not
made within the timeframe, again the system can generate SMS & e-mail to the
supervising authority as well as customer for his due action.

CTE’s organization of CVC may also take advantage of this facility by
including their mobile as well as e-mail ID with the prominent CPSEs to get update of
awards, project details and progress etc.

The next phase of leveraging technology perhaps lies in this domain. The
experts can fine tune it more for fostering transparency to the extent possible.

The Next Phase of Leveraging Technology for Transparency
– A suggestion
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Sh. Prabhat Kumar, Director, CVC
An induction course of CVOs was organized by the Commission during 29th

April to 3rd May 2013. The course was attended by 28 CVOs from various PSUs, banks
and other organisations. The induction course was inaugurated by Sh. R. Sri Kumar,
Vigilance Commissioner.

It has been the endeavour of the Commission to reduce the knowledge gap
and hence it has always stressed on the capacity building of CVOs to improve their anti-
corruption skills. CVOs are not only the eyes and ears of the Commission, but are the
pivots around which the vigilance administration of their respective organizations
revolve. The CVOs play a very vital role in linking the Commission with their
organizations and in implementing the Commission's policies and priorities. Though
most of the CVOs have a long working experience in their cadres and elsewhere, but the
purpose of organizing the induction course is to familiarize them with different functions
and officials of the Commission so that they can discharge their duties smoothly. The
induction training course exposes them with various theoretical and practical aspects of
vigilance and anti-corruption issues.

During the course of programme, both the Vigilance Commissioners
namely Sh. J.M. Garg and Shri R. Sri Kumar interacted with the participants and
addressed their concerns. The participants also got an opportunity to interact with
senior officials from various organizations like CBI, ED and CIC. Shri Rajan Katoch,
Enforcement Director and Sh. K. Saleem Ali, Special Director, CBI addressed the
participants. Sh. Jai Priye Prakash, Additional Secretary (S&V), DOPT was the Chief
Guest during the Valedictory Function.

Sh. K.D. Tripathi, Secretary, CVC had taken very keen interest in finalizing
the topics and the guest speakers and has always been a source of great encouragement.
Sh. Anil Sinha, ex-Additional Secretary, CVC had taken great pains to prepare case
studies which were shared with the participants. He has been the mentor, under whose
guidance the entire training programme was organized. As per the feedbacks received,
the induction course was widely appreciated by the participants. The initiative which
further added to the success of the course, was the live webcast of the same through
NIC. A link was provided in the official web site of the Commission through which
anybody could have seen the entire induction course at their own convenience even at
remote locations. This initiative was very much appreciated by a number of persons
from vigilance fraternity as it provided them with an opportunity to learn without
physically attending the induction course.

I hope these initiatives of the Commission will go a long way in spreading
awareness about vigilance and anti-corruption matters.

****************
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Sh. Rajesh Ranjan, CVO,
GAIL, receiving certificate

Smt. Simran Bhullar,
CVO, MCD receiving

certificate

Sh. Sudip Kar, CVO,
Andrew Yule & Co. Ltd.

receiving certificate

Sh. Naveen Prakash, CVO,
SAIL, receiving certificate

Smt. Kavita Prasad, CVO,
Cottage Emporium,
receiving certificate

Sh. Bijay Kumar, CVO,
FCI, receiving certificate
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Smt. Kavitha Kestur, CVO,
BEML, receiving certificate

Sh. MRP Rao, CVO,
NTPC, receiving certificate

Sh. Vijay Kumar Singh,
CVO, BSNL, receiving

certificate

Sh. Arvind Kadyan, CVO,
BHEL, receiving certificate

Smt. Uma Nanduri,
CVO, NPCC, receiving

certificate

Ms.  RR Laxmi,
CVO, RVNL, receiving

certificate



Smt. Vismita Tej, CVO, CCL
As a felt need for leveraging of information technology, in the process of

finalization of tender and keeping in view various directives of CVC and Govt. of India,
regarding adoption of electronic tendering to bring in more fairness and transparency in
tendering process, CCL has adopted e-tendering in all coal transportation and
outsourcing works. CCL is the first and the only subsidiary of Coal India Limited to have
adopted reverse bidding through e-tendering mode in respect of all transportation
contracts.

The task of implementing e-tendering with reverse bidding was quite
daunting given the fact that majority of the contractors/bidders, are from small
suburban towns like Ramgarh, Bermo, Hazaribagh etc with almost no application of
computer technology in their business operation. Instead, they were used to with the
traditional manual way of tender participation for last several years. However, prior to
implementation and as a necessary step towards sensitizing the bidders while helping
them to overcome their initial reluctance and reservations the benefits of electronic
tendering was explained to them through a series of interactive training sessions
conducted by the concerned department of CCL.

In respect of transport contracts the Company has now completely
switched to e-tendering combined with reverse bidding with effect from June 2010. So
far 253 nos. of NITs have been floated with total transaction value at Rs.2385 crores,
with reverse bidding completed in 181 cases.
Based on the experience at CCL, the new e-tendering system has brought in a number of
direct and tangible benefits over the conventional system, some of which are enumerated
below:

Leveraging of Technology- Initiatives at Central Coal Fields Ltd.,
Ranchi
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tendering was explained to them through a series of interactive training sessions
conducted by the concerned department of CCL.

In respect of transport contracts the Company has now completely
switched to e-tendering combined with reverse bidding with effect from June 2010. So
far 253 nos. of NITs have been floated with total transaction value at Rs.2385 crores,
with reverse bidding completed in 181 cases.
Based on the experience at CCL, the new e-tendering system has brought in a number of
direct and tangible benefits over the conventional system, some of which are enumerated
below:

Registered vendors have increased from 50 to 155, Cycle time has reduced by a month.
 No. of tenders published has more than doubled.
 Cumulative savings as result of RA to the tune of Rs. 234.29 crores
 In about 28 NITs the final rate discovered through RA process was less than the
benchmark price (Estimated Price) set by CCL.

 Increase in transparency and reduction in complaints from the vendors.
 Bid submission by the tenderer has become simplified, quicker and more confidential.
Bidders are submitting their bids in the secured web server. The earlier process of
voluminous bid document preparation containing hundreds of pages has been obviated
thereby eliminating risk of bid rejection because of trivial human mistakes from the
bidder’s side.
 In manual tendering, it was observed that sometimes new prospective bidders were
discouraged for participating in the bid out of their fear of being obstructed by the
existing contractor, since they had to physically come to the concerned department in
CCL for submitting the tender. In the new e-tendering system, this aspect has been
taken care of since physical visit is not required at all.
 Credential evaluation is done automatically eliminating subjective human perspective
therein. In manual tendering, majority of the complaints relates to examination of the
technical part of the bid. Now, Part I scrutiny is done by the system and so far there
have been no complaints.
 The online reverse auctioning process is generating the most competitive offers in the
market in terms of the value of the tendered work.
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 Last but not the least, cartel formation in the tender process by the bidders, has been
controlled to a large extent. The system is designed in such a manner that during
online reverse auctioning, identical rates by any co-bidder are not accepted.

Apart from leveraging the technology in operational matters, CCL has also taken
initiatives in HR matters by providing online facilities in the following areas :-

(i) Online recruitment system

Recruitment of non-executive level employee is the responsibility of the
respective subsidiary coal company. CCL (a subsidiary company of Coal India Ltd.) has
launched online recruitment from November 2012 by developing an Online Recruitment
Software. CCL can now advertise vacancies online and the candidates will be able to view
and apply for the vacant posts of non executive cadres online. The benefits envisaged
through this process over present offline recruitment are : increase in transparency,
shortening the time for recruitment, generating easy to use database and MIS reports of
information related to applicants, etc.

(ii) Online Filing of Property Return

As per CDA rules, executives of CIL are required to submit Annual Property
Return (APR) every year in the prescribed format. Till recently, the executives of CCL had
to fill up various forms of property return and submit it to the concerned department,
manually. From January 2013 a system of online filing Annual Property returns has
been implemented, where the executives of the company can file their property return
online on a supportive interface with convenience from anywhere. On filing of return, a
unique acknowledgement number is generated on final submission and a copy of filed
return is also being e-mailed to the user. A centralized data base has been created which
helps the concerned department to view the status of property return filed, generate
reports and send reminders to those executives who have not filed the return. In the first
year itself after launch of the said system, around 60% of the executives have utilized the
services and it is expected that the number will grow in future.

************

The Commission bided farewell to two of its officers during this period. Smt. S.
Sarasvathy, Director, completed her tenure of five years in the Commission and has been
relieved to join back her cadre. Similarly, Sh. N.K. Jain, Advisor, Banking has left the
Commission on superannuation. The Commission appreciate their services and wishes
them well in all their future endeavours.

 The Commission has welcomed two Directors who have joined recently namely Sh.
Arun Kumar and Sh. S.N. Gupta. Sh. Arun Kumar is from Indian Ordnance Factory
Service and Sh. S.N. Gupta is from Indian Telecom Service.
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Corruption by its very nature is secretive. The interest of the
actors/beneficiaries, obviously, is in remaining silent. This limits the use of traditional
methods in studying the phenomenon because these methods require a response from the
victim, the corrupt official or a whistleblower. But unless there are compelling reasons, we do
not expect the subjects to provide anything but a “socially desirable” response, researchers
have now resorted to the method of Laboratory experiments, which has already been used
very effectively in other academic fields like Psychology etc.

The first authentic Lab experiment in the matter was, probably, done in the year
2000 by Frank and Schulze. They studied, if the students of economics were more corrupt vis
a vis students of other disciplines. The provocation for the study came from the hypothesis
that the study of economics trains the students in selfish profit-maximization. The corruption
laboratory experiment gave the students, who were unaware of the experiment that they were
being subjected to, an opportunity to take bribe in a movie hall where a DM 200 note had
fallen into a drainpipe and he/she(student) had an opportunity to accept one of the 10 offers
from nearby plumbers to get the problem fixed. The results did support the assumption that
economic students were more corrupt than their counterparts but the results did not show
that this behavior of economics students was due to indoctrination, because amongst the
economics students also the long time students did not behave significantly differently from
the beginners in economics. Had indoctrination been the reason, the long-timers would have
been more indoctrinated and therefore more Corrupt.

The authors extended their study (in 2003) and tried to find out if “possibility of
detection” has a major impact on acceptance of Bribery. The results reflected that while the
average of the bribe taken did not change significantly with the amount of bribe offered but
the distribution was significantly affected i.e. High bribe/High detection offers were chosen
less frequently and so were low bribe offers. Another interesting aspect of the result was that
women were less corrupt in the version of experiment where there was risk of detection. In an
experimental game run in laboratory, the (i) impact of possibility of severe punishment when
corrupt is caught, (ii) the effect of staff rotation; and (iii) impact of fair salaries on corruption
was examined It was reported that the first two factors were found to be a very effective tool in
the fight against corruption. The impact of public servant salaries on their corrupt behavior
was, though, found significant, the underlying reason for such effect could not be ascertained.
Similarly laboratory experiments have been conducted in areas of loyalty conflict, grease
payment to speed up the decision & Corruption in Procurement.

The method of field experiments is a comparatively new one in the study of
Corruption and, as in any new area of research, there are concerns regarding reliability and
validity at this stage. Therefore reiteration requires to be obtained from multiple channels i.e
not only from whatever amount of real-time data is available but also from traditional method
of Survey as well as from “Field experiments. Much strong evidence can be had from FMRI
(functional Magnetic Resonance Imaging) method which is already being used extensively in
the study of Ethics and psychopathology. However, such studies have the requirement of
Institutional funding.

The use of laboratory experiments will be a definite and essential advancement
in the understanding of Corruption as a phenomenon and might, therefore, be extremely
helpful in the fight against Corruption. The Industry, Government and Universities need to
ensure that Anti-Corruption strategy includes, inter alia, development of “Anti-Corruption” as
an academic field in the country so that the frontiers of the knowledge created by it are
available to the practitioners in their fight against Corruption.

Sh. Sanjay Pandey, Assistant, CVC
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Law of liquidated damages in contracts – Some fundamental aspects

Delay is a common feature in execution of construction contracts.
Government contracts invariably incorporate some provision for handling this aspect.
Such provisions tend to make contractor liable to pay liquidated damages (LD) for delay
attributable to him. Usually a formula is included in tender documents for calculating
the amount of liquid damages based on quantum of delay. In government contracts, an
upper limit is usually put on the quantum of such damages recoverable from the
contractors. These provisions aim to serve two functions i) to have a deterrent effect on
contractor and to make him work diligently as per contract schedule; and ii) to recover
monetary losses suffered by the employer for delay attributable to the contractor.
However it is utmost necessary that the contract provisions and actual action for
recovering liquidated damages from the contractor are in tune with the law of the land.
The relevant laws relating to liability to pay damages for breach of contract are primarily
covered in section 55, 73 and 74 of the Indian contract Act (ICA). Before a discussion on
these laws is attempted, it is necessary to distinguish liquidated damages from non-
liquidated damages. The term Liquidated damages refers to pre-estimated damages or a
sum named in the contract as damages, as distinct from non-liquidated damages which
are not prespecified in the contract and are ascertained in each case upon happening of
the event considered as the breach of contract. Thus Liquidated damage is a pre-agreed
sum of money payable as damage by the party who breaches the contract to the party
who suffered such damage as a consequence of such breach. Section 74 deals with
liquidated damages while section 73 (discussed in the last para of this article) deals with
non-liquidated damages. Section 55 deals with effect of failure to perform contractual
obligation, notice requirement and extension of time for performance.

Section 74
Section 74 lays down that the party who breached the contract is liable to

pay to the other party, reasonable compensation, not exceeding the sum named in the
contract (liquidated damage or penalty) for such breach, whether or not actual damage
or loss is proved to have been caused thereby. This section treats liquidated
damages/penalty amount mentioned in the contract to be the upper limit of
compensation payable in case of breach. Thus it restricts compensation amount to a
reasonable figure only notwithstanding the higher amount which may be mentioned in
the contract. An ordinary reading of this section, owing to the fact that it contains the
phrase “whether or not actual damage or loss is proved to have been caused by the
breach”, gives an impression that actual loss or damages are not required to be proved
by suffering party in order to be eligible to receive reasonable compensation from the
breaching party. But this is not true. The section, as interpreted in some landmark court
decisions, does not obviates the need of proof of damages completely. The courts do not
treat as justified the award of compensation, when in consequence of the breach, no
legal injury at all has resulted. The award of compensation in such a case is held
unreasonable/penal in nature and not upheld by courts. Therefore the phrase “whether
or not actual damage or loss is proved to have been caused by the breach” used in
section 74 should not be given excessive weight by employer/his engineer as this term
has been qualified by courts in various rulings restricting its scope and intent. Therefore
it is enjoined upon the government engineers and authorities deciding to impose
liquidated damages on the contractor to put on record the details of loss or damages…..
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Law of liquidated damages in contracts – Some fundamental aspects

suffered due to delay attributable to the contractor along with the evidences of such
loss/damage. Otherwise, the compensation may not be upheld reasonable and may not
be sustained by the court.
Another important point in this law is to distinguish compensation from penalty.
Compensation is meant to put the sufferer in the same position as he had been if there
was no breach of the contract by the other party. Compensation is not meant to make
profit (or unjust enrichment) out of the fault of the other party. On the other hand,
Penalty is meant to act as deterrent and can be a figure in terrorem much higher than
the actual damage. In order to make sure that the liquidated damages mentioned in the
contract do not take the form of penalty, it is required that they are the reasonable
sums. The purpose of putting a moderate upper lmit on amount of liquidated damage
also serves to fulfill this test of reasonableness so that the compensation is upheld as
reasonable sum in law.
Section 55

Another important provision in the law of contractual damage is section 55
of the Indian contract act. Section 55 permits, in case of delay in performance by one
party, the remaining unperformed contract to become void at the option of the suffering
party. However this is permissible only when the time is an essence of the contract.
The question arises then what is essence of the contract and what is its significance. In a
contract, there are many provisions. But all provisions do not carry the same weight.
Some stipulations are treated as heart and soul of the contract. These are treated as
non-compromisable provisions without which the contract may not be permitted to
subsist (at the option of suffering party). The violation of such provisions by one party
entitles other party to repudiate/cancel/determine/declare void the contract altogether.
Time period of performance of the contract is mostly treated as one such provision in
government contracts. The other provisions (say not so important provisions) are non-
essential provisions, the violation of which, entitle a party to recover from the defaulting
party, the damages occurred to him, as a result of such default. However violation of
such provisions does not entitle a party to fully repudiate the contract
This section requires that in order to be eligible to receive damages, the party who
suffers losses due to breach of contract, will give notice of his intention to claim
compensation, to the party who is responsible for causing such damage at the earliest
possible time when such damage is suffered or expected to be suffered. This section aims
to alert the breaching party and give him an opportunity to contain or avoid such
damage. It also affords an opportunity to breaching party to contest the claim of damage
lodged by the party giving such a notice. This section is based on the principle of natural
justice. It is therefore necessary that the notice is timely given to contractor, pinpointing
in specific terms, the various acts/omission on his part which caused delay attributable
to him. This responsibility for delay has to be imposed on the contractor in irrefutable
manner and should be duly supported with sufficient evidences. If this is not done, it is
very much possible that the contractor walks away scot free at the end without having to
pay liquidated damage.
Extension of time (EOT) is a common feature in government contracts. When the
contractor is not able to complete the given task within the scheduled completion time,
EOT is granted to him on the basis of his request or sometimes suo-moto also. Often
interim EOT is given without making a firm decision on the culpability of the contractor
for delay. In such cases, EOT issuing officer must incorporate in the EOT granting letter,
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the following two facts-
EOT granted is without prejudice to right of the Employer to recover

liquidated damages from the contractor in terms of relevant clause (mentioning clause) of
the contract; and Notwithstanding the EOT so granted, the time is and shall remain the
essence of the contract.

The above stipulations in the EOT letter are essential to protect the right of
the employer vis-à-vis LD clauses and to meet requirement of sec 55 of the Indian
Contract Act. The first sub-para mentioned above is mandatory notice, under section 55
of ICA, of intention of employer to recover LD. The second para is meant to retain time
clause of the contract as essence of the contract which is also a requirement of the same
section of ICA. However, it should be understood that the repeated extensions of time for
long periods dilute the claim of the employer to treat time as essence of the contract.

Section 73
Last but not the least, section 73 of the Indian Contract Act enables a party

to claim damages suffered by it as a result of default by the other party even when no
such provision exist in the agreement. These damages are general damages and not
quantified as such in the contract (and are thus non-liquidated damages) but their
sufferance has to be proved by the party claiming it. Contractors claim damages from
their employers under section 73 of the contract though such damages (owing to the
default of the employers) are not mentioned in the contract. Such damages, however, are
limited to those damages which naturally arise in the usual course of things from such
breach, or which the parties knew, when they made the contract, to be likely to result
from the breach of it. Such compensation is not to be given for any remote and indirect
loss or damage sustained by reason of the breach. Most of the time, such damages take
the form of underutilized/idle labour, T&P and staff due to delays attributable to the
employer. However in order to claim such damages, certain conditions needs to be
fulfilled by the contractor like (i) Definite breach on the part of employer which caused
loss to the contractor; (ii) Notice under sec 55 to the employer at the appropriate time
about sufferance of loss or damage; (iii) Proof of sufferance of such damage and its
quantum; (iii) Efforts made by the contractor to mitigate such losses; and (v) The loss
arose naturally in the usual course of things from such breach or the party knew, when
they made the contract, to be likely to result from the breach of it, meaning thereby that
the losses are not indirect or remote.

(This article has been published in THDC India Ltd Vigilance Magazine “Chetna”)
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Annual Zonal Review Meeting of Financial Sector held on 23/04/2013  in the

Commission with CMDs/ Chief Executives & CVOs.



Annual Zonal Review Meetings Pictures

Annual Zonal Review Meeting of Social Sector held on 26/04/2013  in the
Commissions with CMDs/ Chief Executives & CVOs.

Annual Zonal Review Meeting of Railway Sector held on 07/05/2013  in the
Commissions with CMDs/ Chief Executives & CVOs.
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Annual Zonal Review Meeting of Industry Sector held on 25/06/2013  in
the Commissions with CMDs/ Chief Executives & CVOs.

Annual Zonal Review Meeting of Industry Sector held on 25/06/2013  in
the Commissions with CMDs/ Chief Executives & CVOs
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Annual Zonal Review Meeting of Banking Sector held on 04/07/2013  in the
Commission with CMDs/ Chief Executives & CVOs.

Annual Zonal Review Meetings Pictures
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The human voice can never reach the distance that is covered by the
still small voice of conscience.

Corruption and hypocrisy ought not to be inevitable products of
democracy, as they undoubtedly are today.

The history of the world is full of men who rose to leadership, by sheer
force of self-confidence.

-------Mahatma Gandhi
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